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Introduction 
Business Disability Forum is a not-for-profit membership organisation which exists to transform the life chances of disabled people, working through and with business to create a disability-smart world.
Our 400+ Members and Partners represent a huge cross sector of UK and global business, employing an estimated 20% of the UK workforce and 8 million people worldwide. We provide them with a wealth of practical advice and support, and use their evidence base to influence government and policy makers to help shape disability policy that works.
 committed the Government to consulting on making flexible working the default[footnoteRef:1]. This consultation was published in September 2021. This is a summary of Business Disability Forum’s response. This was informed by discussion groups with some of our members networks which included both disabled employees and managers involved in handling flexible working requests and workplace inclusion issues.  [1:  Under the Equality Act 2010, there is a separate way to request flexible working (and other different ways of working) as a “reasonable adjustment” because of an individual’s disability and this is a ‘day one right’. The duty to make reasonable adjustments for someone with a disability covers pre-application and recruitment stage; requests can be made at any time, as many times as an employee or employer feels an individual needs to. Disabled employees also have the right to request flexible working that is not related to a reasonable adjustment in the same way as any other employee. ] 

You can read our full consultation response on our website
Our key recommendations
Having a disability or caring for someone does not get ‘put on hold’ while employees serve their 26 weeks’ with an employer before they can request flexible working, or the three months the law currently allows their employer to respond to such a request. Flexible, home, and remote working have opened up more work and career opportunities for many different people during the pandemic. Now is the time to get secured in law the practices that have worked for many disabled people and carers during the last two years.
Our key recommendations in response to this consultation, reflecting the views of our membership, are:
Anyone should be able to discuss flexible working arrangements with an employer at any stage of their employment contract or when applying for a job. Having to wait until an employee has had 26 weeks’ service with an employer is preventing people from changing jobs or from entering the job market at all.
We want employees to be able to request to work flexibly if and whenever their life situation changes. Currently, employees can only request to work flexibly once during a twelve-month period.
We want to see the length of time in which an employer must respond to an employee’s request shortened. Instead of the employer having three months to respond, they should respond as soon as possible.
Ultimately, we propose that the process and criteria for deciding if a flexible working request can be accepted should be brought in line with the processes for deciding what is reasonable in the context of ‘reasonable workplace adjustments’ in the Equality Act 2010). This makes it easier and clearer for employers and employees with one process and rationale to follow for both.
Making the right to request flexible working a ‘day one’ right
Business Disability Forum has been encouraging employers to accept requests for flexible working earlier than 26 weeks for many years, as we know flexibility and flexible working is beneficial to many disabled people, and therefore to their employers too. 
Everyone should be able to request a flexible working arrangement, at whatever stage of employment. For some people, such as disabled people or people caring for others, not being able to do so until after 26 weeks’ service prevents them from entering the job market at all. 
A ‘day one’ right to request flexible working does not go far enough. People need to be able to have conversations with employers before day one of their employment to ensure the job suits them and their lives. 
‘Day One’ should be defined as the first contact an organisation has with a potential employee, with protection offered to employees to make flexible working requests pre-offer of employment, without suffering unfair treatment or detriment. 
Whether the eight business reasons for refusing a request all remain valid
Many of our members are already going beyond a ‘business case’, not just for flexible working requests but for reasonable workplace adjustments too. 
We believe the current language in the ‘eight business reasons’ for rejecting a flexible working request is unhelpful, outdated and not in keeping with valuing employees or encouraging employers to be supportive. We propose the language used is more neutral, objective, and aligned with how employers are required to respond to requests for reasonable workplace adjustments.
We recommend that the ‘tick box list’ for responding to requests is replaced by a requirement for employers to respond in a similar way to responding to a request for a reasonable workplace adjustment.
Requiring the employer to suggest alternatives, where possible
We believe it is imperative for an inclusive labour market, that employers offer an alternative where an initial request for flexible working cannot be fulfilled. 
In Business Disability Forum’s experience, when someone requests flexible working it is very likely that this is due to life changes or personal circumstances that could fall into protected characteristics in the Equality Act 2010. If a right to request flexible working is given without an onus on the employer to support it, this could risk reinforcing hidden inequalities. 
We believe that on a business productivity level, an unsupported employee is potentially pushed to leave for a more supportive employer or possibly leave employment altogether. This is particularly an issue for disabled people or carers.
We believe that a requirement for employers to respond with an alternative encourages dialogue, makes practices and decisions more transparent to the employee and eliminates potential biases.
We are concerned by the lack of detail about how employers would demonstrate that they have considered alternative arrangements. We therefore recommend that an employer’s alternative must still remove the difficulty or ‘barrier’ that the employee is experiencing as much as is reasonable for the employer. 
We want to ensure the right to a relevant alternative is secured in legislation and/or statutory guidance on flexible working.
The administrative process underpinning the right to request flexible working
We propose that there is no limit on how many times an employee can request flexible working within a year. Multiple ‘life events’ can happen in a twelve-month period; for example, becoming disabled, becoming a carer, losing someone close, becoming a parent. If effective and relevant interventions that work for both the employee and employer are put in place, repeated requests should not happen. 
We believe that three months is far too long for employees to wait for their employer to respond to their request to work in a different way and does not help employees to stay well and productive. 
We recommend the process (including the timescales and language) for requesting and accepting a flexible working request are fully aligned with how employers must respond to requesting and agreeing reasonable workplace adjustments. This would make it easier for employers to navigate, as the framework for this already exists.
We recommend that there is clarification about what exactly constitutes an employer ‘responding’ to a request. 
Additional considerations 
What is “flexible working”?
There are very different understandings of what the Government means by ‘flexible working’. We recommend that the Government clearly defines what flexible working is and is not, what is in scope and not.

Requesting flexible working is different to flexible working being ‘default’
The National Disability Strategy (NDS), published in July 2021, promised a consultation on making flexible working the default, but this consultation does not appear to have gone this far.
If flexible working was the ‘default’ for employers, a right to request would not be needed; employees and candidates would instead be able to offer how they want to work, and the employer would respond. The onus would then be on the employer to show that a request was not practical rather than on the employee to show that it was. 
The language of ‘default’ and ‘request’ needs to be clarified.
[bookmark: _Hlk89003624]
Aligning the future right to request flexible working with reasonable workplace adjustments legislation and practice
Whether the intention is to make flexible working the default (or strengthen the right to request), we would strongly recommend that the practice is brought in line with an employer’s duty to make reasonable adjustments in terms of language, timescales, frequency, and rationale. 
There should be no ‘statutory’ way or form to be completed by the employee; the request and response should be based on a collaborative conversation followed by a written confirmation. 
Conclusion 
Flexible, home, and remote working have opened up more work and career opportunities for many different people during the pandemic. Now is the time to get secured in law the flexible working practices that have worked for many people including disabled people and carers during the last two years. Business Disability Forum is committed to ensuring that all its products and services are as accessible as possible to everyone. If you wish to discuss anything with regard to the accessibility of this document please contact us.
Business Disability Forum
Nutmeg House
60 Gainsford Street
London SE1 2NY
Tel: +44-(0)20-7403-3020
Fax: +44-(0)20-7403-0404
Email: enquiries@businessdisabilityforum.org.uk
Web: www.businessdisabilityforum.org.uk
Business Disability Forum is a company limited by guarantee with charitable objects.
Registered charity number: 1018463.
Registered Office: Nutmeg House, 60 Gainsford Street, London SE1 2NY.
Registered in England under Company Number: 2603700
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