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Making flexible working the default
Consultation response by Business Disability Forum, submitted to BEIS in November 2021

Introduction 
Business Disability Forum represents the voice of over four hundred businesses and their employees. We work with organisations to ensure disabled people have the best experience possible of being an employee or a user of products and services. To inform our response to this consultation, we held discussion groups with some of our member networks, which included both disabled employees and managers involved in handling flexible working requests and related workplace inclusion issues. As we are a membership organisation, below, we have often referred to the employers we spoke to as “members”. We have answered sections 1-4 of the consultation document. 
This consultation is on the right for all employees to request flexible working and we have responded on that basis. In addition, it is important to note that, under the Equality Act 2010, there is a separate way to request flexible working (and other different ways of working) as a “reasonable adjustment” because of an individual’s disability. This is a ‘day one right’, and the duty to make reasonable adjustments for someone with a disability arises even at pre-application and recruitment stage; requests can be made at any time, as many times as an employee or employer feels an individual needs to change the way they work to remove a disability-related barrier or challenge. Disabled employees also have the right to request flexible working that is not related to a reasonable adjustment in the same way as any other employee. We are happy to expand on this point if helpful.
Section 1: Making the right to request flexible working a ‘day one’ right
Do you agree that the right to request flexible working should be available to all employees from their first day of employment? (Questions 8 and 9)

We agree everyone should be able to request a flexible working arrangement, whatever stage of their employment they are at. Through our policy and research work, we often hear that, for some people, such as people with disabilities or people caring for others, not being able to request flexible working until after being with an employer for 26 weeks is preventing them from entering the job market at all. Our members agreed. In one employer’s words:
“Some individuals will have reasons for the request from Day One. Not all life changes happen while you are in permanent employment. An individual should not have to worry about changing jobs or companies because they will have to lose their flexible working”.
We agree the proposal for 26 weeks’ service before the ‘right to request’ engages changes. We do, however, propose that the language of a “Day One” right to request does not go far enough. Legislative and statutory guidance must allow people to be able to have conversations with employers before Day One of their employment. Postponing this right from engaging until Day One means that employees may be starting a job that is not going to suit them or their lives, which only encourages early resignations and frustrated employers who will need to re-recruit soon after onboarding an employee. Employers and employees should be having these conversations long before Day One, not least because the contract of employment must be drawn up before Day One of employment. 
The language of “Day One” therefore needs to be clarified, and we recommend that the clarification is that employees can request flexible working at any stage, such as applying for a job or when being offered a job. “Day One” should be defined as the first contact that an organisation has with a potential employee. Leaving the discussion until Day One in employment – i.e., the first day of starting a job – has the potential to waste the employee and employer’s time if legislation and guidance does not equip both parties to have effective discussions before this point. 
Our members agreed with this. In one employer’s words: 
“We should be encouraging discussions and agreement about flexible working right from the outset and as part of the recruitment and onboarding processes”.
To this end, the paragraph in the consultation document (page 16) referred to “the first day of employment” but then said this “would enable you to ask questions about flexible working during the recruitment process”. These two stages are different and, therefore, different protections in current law apply to these different stages. The protection offered to employees to make requests pre-offer of employment needs to be defined to allow employees to request flexible working without unfair treatment or detriment –for example, if one out of two candidates requests flexible working at pre-employment, there must be something, whether in legislation or statutory guidance, that says employers should not overlook or disfavour the individual who has requested to work flexibly because of their request. 
In your organisation, do you currently accept requests for flexible working arrangements from employees that have less than 26 weeks continuous service? Please answer this question from the perspective of the employer. (Question 10)
Each employer we spoke to already accepted requests for flexible working prior to an employee having 26 weeks’ service. This practice had generally accelerated due to increasing disability inclusive practices and wider family and care friendly workplace policies, even prior to the pandemic. Business Disability Forum has been encouraging this for many years, as we know flexibility and flexible working is beneficial to many disabled people, and therefore to their employers too.
Section 2: Whether the eight business reasons for refusing a request all remain valid
Given your experiences of Covid-19 as well as prior to the pandemic, do all of the business reasons for rejecting a flexible working request remain valid? Please answer this question from the perspective of the employer. (Questions 11 and 12, 13)

The pandemic had prompted members to increase flexible working and make it easier to for employees to request. For many, the pandemic was not necessarily the ‘start’ of flexible working in their organisations, but the scope of what “flexible working” could include or the scope of the requests that have been granted has expanded. In one employer’s words:
“We didn’t have the technology [for regular home or remote working] before Covid. We now have a global policy that everyone can work from home for fifty per cent of their working time”. 
Another employee agreed, and added:
“Previously, people had to put their business case forward. They do not have to do that now”.
Many of our members are already going beyond a ‘business case’, not just for flexible working requests but for reasonable workplace adjustments. They are not requiring an individual to say why they need to work flexibly in terms of an adjustment but are instead trusting them to know what they need.
In addition, members felt the current language of the eight business reasons is unhelpful and not in keeping with valuing employees or encouraging employers to be supportive. Members felt the terms “negative” and “burden”, which are used in the current wording of the eight business reasons for declining a request, should no longer be used in modern employment settings. Members said that forward thinking businesses would not use the wording as the eight business reasons currently read, either in their flexible working policies and practices, or in their conversations with employees. An employee with a disability agreed:
“For a company not to reword this, it is massively outdated. Would I work for an employer who considered me a ‘burden’?”
It was important to our members that, while they may sometimes have to decline a request for flexible working (and agree an alternative), they felt employees must be responded to appropriately, and not imply that employees are a “burden” or being ‘difficult’ by requesting changes that will ultimately help them flourish even more at work. Some employers commented that this language also comes across as outdated in the context of changes that office or desk-based workers have had to how they have worked during the pandemic. We have commented further in the last section below on language that is more neutral, objective, and aligned with how employers are required to respond to requests for reasonable workplace adjustments.
In addition, employers felt having eight reasons for declining a request would only further encourage a ‘tick box response’ to an employees’ request instead of fully considering and evidencing why a request cannot be fulfilled by that organisation at that time. Some employers felt that the lack of “reasonable” in the wording was unhelpful (one employer said “odd”) and questioned if the ‘tick box list’ should be scrapped in favour of employers being required to respond in a similar way to how they would respond to a request for a reasonable workplace adjustment (see section below on “Aligning the future right to request with reasonable workplace adjustments legislation and practice”).
Section 3: Requiring the employer to suggest alternatives, where possible
Do you agree that employers should be required to show that they have considered alternative working arrangements when rejecting a statutory request for flexible working? (Questions 14-15)

It is imperative for an inclusive labour market that employers offer an alternative where an initial request cannot be fulfilled. This ‘right’ should also be secured in legislation and in any statutory guidance on flexible working. This is because, if someone is requesting flexible working, in our experience at Business Disability Forum, it is very likely they are requesting it for a reason related to life changes or their personal circumstances – many of which could potentially fall within the protections of a protected characteristic in the Equality Act 2010. Therefore, to give a right to request to employees without an onus on the employer to support runs the risk of reinforcing hidden inequalities (because the employee is unlikely to know the protected characteristic behind the reason for the request). On a practical, business productivity level, this leaves an employee unsupported and potentially pushes them to leave for a more supportive employer or, depending on the reason for their request, leave employment altogether (we see this particularly with disabled people or people providing care for someone). 
Our members also said that employers having to respond with an alternative also encourages the dialogue and conversation that the consultation proposals want to achieve. Members also said that, in the spirit of equality, the employer responding with an alternative also makes their practices and decisions transparent to the employee. Some members also felt mandating this practice would help eliminate any biases or inexperience of individual line managers or HR business partners.
However, although our members were supportive of this proposal, they were concerned by the lack of detail about how employers would demonstrate that they have considered alternative arrangements, and the remit of what those alternative arrangements should be. For example, if employees make a request, but the alternative from the employer is not related or relevant to the difficulty or reasons the employee is experiencing which caused them to request a different way of working in the first place, an alternative is meaningless and unhelpful. We therefore recommend that an employer’s alternative must still remove the difficulty or ‘barrier’ (in disability and adjustment related language) that the employee is experiencing as much as is reasonable for the employer to do so. As an example, if someone requests to work condensed hours across four days instead of five so that they can have one full day off a week to support someone they care for, an alternative which offers an alternative working location may not speak to the employee’s need and reason for requesting to have one full day off per week. We therefore want to ensure a relevant alternative is secured in legislation and/or statutory guidance.
Section 4: The administrative process underpinning the right to request Flexible Working
Do you think that the current statutory framework needs to change in relation to how often an employee can submit a request to work flexibly? If the right to request flexible working were to be amended to allow multiple requests, how many requests should an employee be allowed to make per year? (Questions 22 and 23)
Members and employees generally agreed that there should not be a limit on how many times an employee can request flexible working within a year. Members and employees felt a year a is a long time, and multiple ‘life events’ can happen in a twelve-month period; for example, becoming disabled, becoming a carer, losing someone close, becoming a parent. Therefore, employers supported the proposal that employees should be able to make more than one request per year. Otherwise, “flexible working” is at risk of not being ‘flexible’.
One employer raised a concern that they felt this would open up employees being able to make repeated requests regularly. However, we believe this is down to (a) the quality of the conversation about working arrangements between the employer and employee, and (b) the effectiveness and relevance of the arrangement put in place (as above, even if the employer cannot fulfil the initial request, an alternative should still be relevant to the request that the employee first made). In reality, it is unlikely that an individual employee will make multiple requests if their initial request/s are handled effectively and supportively. 
In addition, we currently see in employee relations caseloads that when regular, repeated requests for adjustments or repeated grievances are submitted, there are often other issues going on wider than the request the employee is making. This should then be dealt in a different way, by working with the employee and seeking to identify all of the barriers and difficulties they are experiencing and take appropriate action (it might be that additional support is needed or, often, there might be wider issues with harassment or bullying in the working environment, which of course has to be resolved). Ultimately, if effective and relevant interventions that work for both the employee and employer are put in place, repeated requests should not happen. Overall, members did not feel this was a ‘real’ worry to them. One employer said:
“It is odd to me that it is a number [of requests allowed per year] instead of an individual’s circumstances”.
Do you think that the current statutory framework needs to change in relation to how quickly an employer must respond to a flexible working request? If the right to request flexible working were amended to reduce the time period within which employers must respond to a request, how long should employers have to respond? (Consultation questions 18-25)

Members agreed that three months is too long. Many had a policy of responding within four weeks, but some said it takes less than this. Three months – even a month – is a long time for employees to have raised they want to work in a different way and keep on working in a way that does not suit them while they wait for their employer to respond. We would question how this helps ensure the employee stays well and productive (let alone happy and enjoying their job) during these three months of working in a way which no longer suits them. Employers agreed. In one employer’s words:
“So much can change week by week. [If employees are left waiting for an answer for three months] the person falls into depression and anxiety and then they will need additional support beyond a flexible working request.”
Another employer agreed adding, “This length of time makes [things] worse” for the employee. 
We therefore recommend the process (including the timescales and language) for requesting and accepting a flexible working request should be fully aligned with how employers must respond to requesting and agreeing reasonable workplace adjustments. This would make it easier for employers to navigate, as the framework for this already exists.
Members also recommended clarification on what constitutes the employer “responding” to a request. For example, they questioned if the “response” is about acknowledging an employee’s request, or if the “response” includes the point at which the new arrangement is agreed and/or takes effect. 
Additional considerations 
What is “flexible working”?
Our research and insights gathering with members for this consultation showed that various organisations, even within similar sectors, had very different understandings of what the Government means by “flexible working”. Some employers, in their own policies, defined “flexible” in two different ways:
· the type of flexibility requested – examples members gave included condensed hours, flexi or unfixed hours of work, home working, hybrid working, avoiding busy travel times, phased returns, redeployment as a reasonable adjustment.
· the reason for flexibility is requested – examples members gave included more time with family, returning from parental leave, managing a disability or long-term condition (whether for a short, temporary, or permanent period of time), providing care for someone, experiencing menopause.
For one employer, their definition of flexible working was, “Any adjustment to working a 35-hour week in an office”.
Our members therefore asked if the Government planned to define what flexible working is and is not. The question is important for them, because employees are increasingly less likely to use statutory or ‘correct’ language when asking their manager to work differently. Some employers therefore questioned what the remit of “flexible working” is so that they could educate managers and HR to identify if employers are engaging their right to request flexible working, even if they are not using those words. For a new policy to be effective, Government must clearly define what is meant by “flexible working”; what is in scope and what is not.
Requesting flexible working is different to flexible working being ‘default’
We and some of our members questioned if some of the consultation proposals were not going as far as flexible working becoming ‘default’. The National Disability Strategy (NDS), published in July 2021, promised a consultation on making flexible working the “default”. The consultation proposals instead make the right the request more efficient and fairer, which we agree is a good way forward, but which does not go as far as the NDS implied. If flexible working was the ‘default’ for employers, a right to request would not be needed; employees and candidates would instead be able to offer how they want to work, and the employer would respond. The onus would then be on the employer to show that a request was not practical rather than on the employee to show that it was. The clearest parallel is that of the right to request flexible or part time working for employees returning from maternity leave. Here the onus is on the employer to prove that it is not practical (if that is the case) rather than on the employee, so the ‘default’ becomes agreeing to the request. 
We therefore want to see the language of “default” and “request” clarified. At the moment, “the default” implies legislative changes will go as far as to say everyone in every role can work flexibly until otherwise told and unless the employer can prove it is not practical (for example, home working might not be practical for a manufacturing or construction role). In addition, without a definition of what “flexible” means, the aspiration is somewhat abstract for employers to engage in practice. 
Covid has proved that many (though not all) roles can be done flexibly and remotely. Yet we are seeing that some employers are mandating a return to workplaces ‘just because’ that was how it was before. In one employee’s words:
“We have been working from home full time for two years, but now we have to ask to work from home for just half of the time”.
Employers would still be able to demonstrate that flexible working is not practical (if that is the case) and guidance would need to be produced to support employers with this. We currently have an opportunity to enshrine in law something that has worked for many people for the last two years. We must not, in one member’s words, “step backwards” and fail to capture how the labour market has opened up opportunities for many more people than it had previously managed to pre-pandemic. In one employee’s words:
“I have excelled during the last two years while having different hours and working from home” [emphasis ours].
[bookmark: _Hlk89003624]Aligning the future right to request with reasonable workplace adjustments legislation and practice
Whether the intention is to make flexible working the default (or, as above, strengthen the right to request), we would strongly recommend that the practice is brought in line with an employer’s duty to make reasonable adjustments in terms of language, timescales, frequency, and rationale. 
The duty for employers to make reasonable adjustments (as per the Equality Act 2010) and has similarities with what is trying to be achieved in this consultation:
· The employee can request adjustments, and the employer can suggest them if they feel the employee may benefit from working in a different way.
· When adjustments are agreed, it is a collaborative conversation between the employee and employer. 
· If an employee’s ‘preferred’ adjustments are not ‘reasonable’, this must be evidenced by the employer. The employer must explain the reason(s) why that specific adjustment cannot be made, and the employer must provide a relevant alternative that removes the difficulty being experienced by the employee. The evidence and decision-making criteria for what is reasonable includes:
1. Effectiveness: how well does the adjustment (in this case, flexible working request) in question remove or, at least, minimise the disadvantage?
2. Practicability: how practical is the adjustment? For example, how long will it take to implement, or will any additional resources or people be needed, for example?
3. Cost: how much will it cost (this includes accounting for the cost of additional resources or people to cover any ‘leftover’ hours of work), and can the organisation afford it? 
4. Disruption: how disruptive to the business, to others, and to the needs of the organisation would it be to make this adjustment – i.e., could the business still function if this arrangement was agreed?
5. Risk: would making this adjustment cause any risk to others (an adjustment will not be ‘reasonable’ if anyone’s health and safety would be compromised by making that adjustment or agreeing the request flexible working arrangement)?
· The agreement must be reviewed regularly (led by the employer) to ensure it continues to be beneficial to both the employee and employer. If it is no longer working for one of those parties, it becomes unreasonable, and then the conversation about alternative arrangements reengages.
· There is no ‘statutory’ way or form to be completed by the employee; as per the ambition in this consultation proposal, the request and response is based on a collaborative conversation – and then in written confirmation – about the way forward. 

We recommend aligning flexible working requests (whether ‘default’ or a stronger right to request) with the above process. This would make it easier and clearer for employers who would have one set of processes and rationale to follow rather than multiple. It would also introduce clear, objective, and neutral language in decision making, while removing the language of, for example, “burden”.
Further information and contact
We are happy to expand further on any of the points raised in this consultation response. Please contact Angela Matthews, Head of Policy and Research, at angelam@businessdisabilityforum.org.uk
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